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About the author 
 

Stuart Sorensen has over 25 years experience working in various mental health 
and social care settings. He began working with elderly people as a volunteer in 
the early 1980s and has since worked in hospital, residential and community 
settings with a variety of populations.  
 

Stuart qualified as a registered mental nurse in 1995 and 
spent over ten years in full time practice with people 
experiencing a wide range of health and social care needs. 
Stuart also holds a diploma in counselling, a diploma in 
nursing studies and a post graduate diploma in PSI (psycho 
social interventions). His main interests include working with 
people with serious and enduring mental disorders, people 
with personality disorders and those with addictions or with 
dual diagnoses. He is also particularly interested in issues 
relating to deliberate self-harm. 

 

 
Stuart is passionate about the possibility of recovery from mental disorders and 
much of his clinical and training work has been based around helping people to 
recover from serious mental disorders such as schizophrenia. 
 
As a trainer Stuart is keen to help staff ‘at the coalface’ to find a balance 
between the conflicting (and seemingly impossible) rights of workers, carers and 
service-users. Based upon his years of experience as a worker and clinical 
specialist Stuart’s training has the feel of reality about it rather than the ‘ivory 
tower’ presentations that come from simply reading a book. Stuart understands 
the difficulties and dilemmas facing workers on the front line because he has 
faced them too. 
 
Training and consultancy work includes contracts for ARC (Scotland), The Police 
Complaints Commission for Scotland (PCCS), Impact Health & Social Care 
Training, The former Commission for Social Care Inspection (CSCI), East Training 
& Consultancy Ltd., Public Sector Providers, The National Health Service, The 
Diversity People, The Rising Sun Trust, Linkswork and various other, regional and 
national government, voluntary sector and private sector organisations. 
 
 

About ‘The Convention’ 

 
This PDF compilation is comprised of a series of posts that appeared on Stuart’s 
blog in June 2011.  It is not intended to be a comprehensive or even particularly 
authoritative reference guide to the ECHR. Rather it is a brief introduction to a 
much larger and infinitely more fascinating subject. 
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The Convention 1: Why this, why now? 

Welcome to ‘The Convention’, a series of 

blog articles. In this little collection of 

posts I intend to cover one of my favourite 

examples of international cooperation, the 

European Convention on Human Rights 

(ECHR). 

This much maligned and misunderstood 

convention is one of Europe’s most 

important safeguards with far-reaching 

implications that protect us all. For a 

rights and liberties geek like me the 

convention is not only fascinating, it’s 

indispensible. 

I should be clear from the outset though. I’m not a lawyer and this series of 

posts is in no way intended to be a particularly thorough or expert exploration of 

the European Convention on Human Rights. Rather it is a short introduction to 

The Convention and the role it plays in our society. If you want advice or 

information about a specific case then my advice would be to take proper legal 

advice from a suitably qualified professional. I’m really just a bloke with an 

interest in rights and a passion for blogging. 

Unfortunately the convention has come under attack in recent years. Sometimes 

these attacks come from those who seek to remove its general protections for 

their own advantage. More often though they come from people who simply don’t 

understand the convention’s purpose and history. That’s why I’ve decided to 

write this series – to help me to explain just what it is that so many people 

oppose so vehemently. 

I’ve met many otherwise reasonable people who think that human rights should 

be removed, mainly in relation to people they don’t like, people they see as 

somehow ‘different’ and therefore ‘less deserving’ of legal protection. For 

example the far right English Defence League (EDL) recently called for the arrest 

and conviction of Muslim men who had already been acquitted of a murder that 

might not even have taken place. This anti Muslim group seemed to be more 

interested in the suspects’ faith than in the fact that there was no evidence 

against them and no case to answer. 

Human rights opposers see the ECHR and the UK’s Human Rights Act as 

preventing them from ‘dealing with’ those who are different. For example they 

think that it gives citizens from other cultures, races and religions equality under 

the law – and they’re absolutely right, it does. 
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That’s one of the things that the convention was designed to do shortly after the 

end of the second world war. In fact, when exploring the purpose of the ECHR 

and the way that it affects us today it’s almost impossible to avoid considering 

the atrocities of the holocaust, the pressure of the jackboot on occupied Europe, 

the treatment of disabled people or those from ‘non Aryan’ races and the political 

violence of ‘National Socialism’. 

It’s no coincidence that far right groups such as the British National Party (BNP) 

and the English Defence League (EDL) would like to see the UK pull out of the 

convention. It outlaws discrimination on the grounds of race or religion and so 

prevents them from ever achieving their goals. Similairly the UK ‘ConDem’ 

coalition government has found some of its more draconian policies thwarted by 

the convention which upholds the right of citizenship and fair treatment. The 

previous labour government also fell foul of the convention when it attempted to 

have citizens arrested and detained for long periods without charge, trial or 

conviction. 

In terms of health and social care much of our domestic legislation such as the 

Human Rights Act and the Mental Capacity Act is based upon the ECHR and 

recent alleged care related offences at Castlebeck’s ‘Winterbourne View’ home 

near Bristol can be linked back to the convention as well. 

And yet so many UK citizens oppose the ECHR without realising just what they 

are arguing against. Principles such as the right to life, the right to privacy and 

the freedom to follow one’s religion are all ECHR principles. The principle of ‘no 

punishment without law’ and the rights to liberty and to freedom of speech come 

from the convention too. 

Sexual equality and disability rights in the workplace, as well as in care and other 

settings link directly back to the convention as do workers rights, freedom from 

slavery and even from torture. These are just some of the safeguards that we all 

enjoy because of the European Convention on Human Rights. 

Additionally, perhaps most upsetting for neo Nazi groups such as the BNP, the 

convention guarantees freedom of marriage, respect for family life and the right 

to a fair trial. It also makes it impossible to prosecute someone for doing 

something that was not illegal at the time they did it. For example making 

immigration illegal would not criminalise current UK citizens, whatever their 

ethnic origin might be. Nor would it make it possible to ‘send them home’ 

(whatever that might mean). 

In short the European Convention can be thought of as a kind of antidote. If 

intolerance and fascism are the disease then the ECHR is at least part of the 

cure. Heavy handed governments and unfair, discriminatory street movements, 

however loud they shout are powerless in the face of the ECHR. No wonder the 

UK’s neo Nazis want us to pull out of Europe. 
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If this description seems a little melodramatic read on. As this series develops 

we’ll consider how and why the ECHR was developed in the first place. The 

convention was and still is a direct response to Hitler’s ‘Third Reich’ and some of 

the worst atrocities ever committed on European soil. 

Long live The Convention 

The Convention 2: Lest we forget 

A few days ago I met an old man in a care home with white hair and a 

mischievous smile. We talked for a while, he in his wheelchair and me crouching 

down beside him to listen as he spoke. After a few minutes I shook his hand, 

thanked him for all that he had done and stood up to leave. 

As I did so a young care assistant aged about 25 or so attracted my attention. 

“What did you thank him for?” 

“He was on the beaches in Normandy.” I replied. The young woman’s face was 

blank. She had no idea what I was talking about. 

“He was part of the allied invasion of Europe.” I explained. Still not a trace of 

understanding. I tried again. 

 

“D Day?” Still nothing. 

Eventually I got her to understand by talking about the film, ‘Saving Private 

Ryan’ and reminding her of the harrowing ‘beaches’ scene at the start of the 

movie. But to this old man (we’ll call him Bill) the experience was far more real 

than that. 

Many didn’t even make it on to the beaches from the sea let alone off them to 

press inland. Thousands of young men lost their lives that day. Still more 

watched their friends fall, riddled with bullets or blown apart by shell and 

continued forward anyway in the name of liberty. And Bill was there. 

 
This blog post was written on the anniversary 
of the day in 1944 when allied forces stormed 
the beaches of Normandy and the hard fought 
liberation of Nazi occupied Europe began.  
 
Facing mines and barbed wire, heavy fire from 
elevated bunkers, strafing fighter planes and 
assorted artillery they pressed on through a 

nightmare that I can barely imagine. 
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He told me that he’d joined up as a youngster in ’39 and served throughout the 

war and beyond until his eventual demob (demobilisation) some time later. He 

fought his way through occupied Europe until the end. And he survived. 

 

There is a war memorial, a ‘cenotaph’ in the middle of my home town. It 

commemorates the brave men and women who lost their lives in two world wars. 

Carved in the granite are three simple words: 

“Lest we forget” 

Well, it seems to me that many of us have done just that. The young woman I 

spoke with isn’t the only one. Many who understand that world war 2 happened 

don’t really understand why it happened. Nor do they understand how fragile our 

freedoms can be. That’s one reason why I wanted to write this blog series… 

Lest we forget. 

Here’s a ‘potted history’ to set the scene before we get on to the detail of the 

European Convention on Human Rights. It’s important when trying to make 

sense of the rights themselves and the international processes that underpin 

them that we understand where they came from and what they are intended to 

achieve. 

 

 

 
 
 
 

Not only did Bill survive but 
because he and his comrades 
fought that fight our society 
survived, democracy survived.  
 
Liberty survived.  
 
That’s why I thanked him. It 
really was the least I could do. 
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The Treaty of Versailles 

The first world war, known at the time as ‘The Great War’ ended with the defeat 

and utter humiliation of Germany in 1918. The treaty of Versailles and Germany’s 

unconditional surrender ushered in a period of economic and social deprivation 

for the German people that almost beggars belief. In large part the ‘reparation’ 

demanded of ‘the Hun’ who were charged with compensating other countries 

after the war made world war 2 inevitable. 

 

One former soldier, a corporal by the name of Adolf Hitler was not prepared to 

take this lying down. He dreamed of restoring Germany to its former glory and 

he had the charismatic personality necessary to pull it off. All he had to do was 

unite the people behind a common cause. 

The cause was an old standby. It is a unifying tactic that has been used by one 

society or another for thousands of years and it is effective. If you want the 

majority to support you, find a minority to blame. Hitler needed a scapegoat. He 

chose the Jews and he chose the communists. Later his vindictive paranoia would 

extend to gypsies and blacks, two equally familiar targets but he began with the 

Jews.  

Through a protracted political process involving both elections and extreme mob 

violence, Hitler manoeuvred the German state into declaring him chancellor. 

From this point he was able to manipulate German state systems and the 

German people to realise his dream of a master race. 

Following Germany’s eventual defeat at the end of the second world war the true 

extent of the atrocities committed by the Nazis became clear. The enslavement 

of the Slavs in Eastern Europe had been known already but the extent of the 

atrocities in camps like Auswitch and Dachau shocked the world. And the world 

responded. 

Hitler’s Germany was built upon: 
 
Discrimination and genocide; 
 
Summary execution of dissidents and scapegoats; 
 
Slave labour and torture; 
 
Homophobia and xenophobia; 
 
Murder of disabled people; 
 
Lack of privacy; 
 
Fear. 
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Many high ranking Nazis were put on trial for war crimes in a newly established 

international court at Nuremberg. Some were hanged, some sentenced to 

lengthy jail terms whilst still others were acquitted. The court set an important 

precedent though – and the notion that ‘all’s fair in love and war’ was very 

definitely put to the test. The charges of ‘war crimes’ and ‘crimes against 

humanity’ such as genocide come from Nuremberg and are still used in 

international law today. 

The years following the war also saw the creation of the ‘Council of Europe’, a 

group of European countries determined to ensure that there would be no 

repetition of the war’s atrocities. They drafted the European Convention on 

Human Rights (ECHR) and each member country signed it in 1950 (although the 

convention did not come into effect until 1953). 

As well as defining the Human Rights themselves the Convention also created the 

European Court of Human Rights (ECtHR) to ensure that European citizens have 

a way to bring their concerns to the council if their own country’s court system 

fails to resolve them. It is intended to be a legal antidote to the holocaust and all 

the other atrocities of Hitler’s Third Reich. 

So before we start complaining about the inconvenience of upholding someone 

else’s human rights let’s remember why they’re there and what the ECHR is 

designed to achieve. Lest we forget! 

The Convention 3: The Convention rights 

In the first two posts we saw that the European Convention on Human Rights is a 

legal antidote to abusive governments such as that of Hitler’s far right regime in 

Germany. Interestingly the original thinking behind the convention was also 

heavily influenced by concerns about the far left policies and abuses under the 

soviet regime in the East. 

From exploitation and slavery to discrimination and false imprisonment the 

European Convention on Human Rights protects all European citizens from 

extremist ideology and heavy handed government. It doesn’t matter whether the 

regime is on the ‘left’ or the ‘right’ of the political spectrum – it’s basic freedoms 

that matter, not political ideology. 

Convention rights come in three categories. This reflects the need to balance 

individual liberties with the freedoms of other people and of society as a whole. 

The three categories are: 

Absolute rights – EG the right to life. Absolute rights cannot be removed under 

any circumstances. This is why there is no death penalty in UK. 

Qualified rights – EG the right to freedom of religious expression. These rights 

are upheld so long as they do not cause harm to others. That’s why it’s lawful for 

a Jehovah’s Witness to refuse blood, even if it kills them, but not to prevent their 
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child from receiving it. In the eyes of the law the child has not chosen their faith 

and so cannot be bound by it. This is a truly fascinating area of law and we will 

pick up on it again later in this series. 

Limited rights – EG the right to liberty. This means that there are limits on the 

state’s powers to deprive people of their liberty. It doesn’t mean that people 

can’t be arrested, imprisoned or even detained for their own protection but it 

does mean that there must be good reason for doing so. Recent UK legislation 

such as the Deprivation of Liberty Safeguards (2007) shows how this works in 

practice. 

It is the responsibility of each member state (there are 47 members so far) to 

uphold the Convention. That’s why we have a Human Rights Act in UK. It makes 

it easier for citizens to have their grievances heard without having to go to the 

European Court of Human Rights (ECtHR) in Strasbourg. If the country’s own 

courts can’t resolve the issue then cases can ‘go to Europe’ where the charge will 

be against the state, not against the individual. This is because the country has 

(allegedly) failed to uphold a person’s convention rights. 

If this seems complicated at first don’t worry. It will all become clearer as we 

progress. For now though let’s just list the rights themselves. 

The right to: 

Life; 

Freedom from torture; 

Freedom from servitude; 

Liberty; 

Fair hearing; 

Freedom from retrospective criminalisation; 

Privacy; 

Freedom of conscience and religious expression; 

Freedom of speech; 

Freedom of association; 

Marriage; 

Effective remedy; 

Freedom from discrimination. 
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The Convention’s first protocol also protects rights to property, education and 

free election. 

As this series progresses we will examine each of these and how they shape our 

society. We’ll consider cases where rights have been disputed and where conflicts 

have arisen both domestically and internationally. 

 

The Convention 4: The right to life 

Arguably the most basic of the convention rights is the right to life. This is article 

2 of the ECHR. Article 1 is a clause binding member states to the convention 

itself but doesn’t describe any of the specific rights. 

Not everyone agrees that life should be an absolute right. Many have argued that 

certain crimes such as rape or murder should be punishable by death, a penalty 

that is not possible under the European Convention. There are, of course, a 

number of problems with this idea. 

 

In the context of the ECHR though the issue seems much more related to 

government. For example recent events in Libya with state police shooting 

protesters dead at the whim of their political masters is hard to ignore. Without 

the European Convention it’s easy to see how the same might happen here. How 

might Mrs. Thatcher have dealt with the poll tax riots of the 1980s for example, 

or in more modern times what about the anti austerity measures demonstrations 

by angry students or by UKUncut? Just as Churchill ordered the army to shoot 

strikers might not David Cameron wish he could do the same in the face of such 

widespread opposition? 

The death penalty or the use of politically sanctioned lethal force is the thin edge 

of a very large wedge.  Self defence is one thing if there is an immediate danger 

to life and limb but to take the life of a person unnecessarily is not acceptable. 

Someone would need to decide which 
crimes should attract the death penalty 
and in what circumstances. 
 
There is also the problem of miscarriage 
of justice. There have been more than a 
few people released from prison 
following wrongful conviction by the 
courts.  
 
It’s difficult to revive a hanged man, 
however innocent he may be. 
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The Convention 5: Freedom from torture 

 

“AMMAN (Reuters) - The young man was dangling upside down, white, foaming 
saliva dripping from his mouth. His groans sounded more bestial than human. 

It was one of many fleeting images of human degradation I witnessed during 
four days as an unwilling guest of Syrian intelligence, when I was detained in 
Damascus after reporting on protests in the southern Syrian city of Deraa.” 

“Nearly two months later, time has helped me absorb the impact of those four 
days, to the extent that I can record the experiences in writing. But I am 
haunted by the human cost of the Arab uprisings for people seeking the sort of 
freedoms which others elsewhere in the world take for granted.” 

Suilemam al-Khalidi 

May 2011 

http://www.reuters.com/article/2011/05/26/us-witness-syria-torture-idUSTRE74P2VD20110526 

Suleiman al-Khalidi is a journalist. His ‘crime’ was to report what he had seen in 

Syria where freedom of speech (another convention right incidentally) is not 

taken quite so seriously. After four days of torture, degradation and interrogation 

 
Even if David Cameron and his 
deputy, Nick Clegg wouldn’t choose 
lethal force to get their way it’s safe to 
say that someone, somewhere might.  
 
That is too great a risk for the Council 
of Europe to take. 

 
Article 3 of the European Convention on 
Human Rights is concerned with the 
freedom from torture and inhuman or 
degrading treatment. 
 
 We have grown so used to this freedom 
in Europe that some of our citizens don’t 
even consider it a possibility in the 
modern world. That fact alone is 
testament to the impact of the ECHR. 
Consider though what happens outside 
European borders. 
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he was expelled from the country along with other foreign journalists. Of course 

that sort of thing could never happen here …… 

When planning this blog post I found myself with a dilemma. There’s an 

‘elephant in the room’ that cannot be ignored in relation to UK compliance with 

article 3. The uncomfortable reality is called Guantanamo Bay. 

This place of detention was operated outside of European soil by a nation state, 

The United States of America, that has not signed up to the ECHR. It has, 

however signed up to other international declarations on human rights and was 

also supported by the UK. 

 

So there is an obvious hypocrisy here that I don’t want to ignore. Neither though 

do I propose to spend much time discussing Guantanamo. That isn’t the purpose 

of this blog. So I’ll simply acknowledge the discrepancy, serious though it is and 

move on. I do believe that there are some very important questions to be 

answered about UK’s support for Guantanamo but this isn’t the place for that. 

Essentially Article 3 prohibits all forms of torture and inhuman or degrading 

treatment. It prevents any ‘arm of the state’ such as government departments or 

public services from treating people inhumanely. It also makes the UK 

government responsible for ensuring that private citizens don’t torture each other 

either. This sets up a sort of hierarchy that is the same for all of the convention 

rights: 

The European Court hears cases against the state; 

The state (UK) is bound by the ECHR; 

The state (UK) created the Human Rights Act 1998 (HRA) to comply with ECHR; 

The UK Courts hear Human Rights cases against departments or individuals; 

All UK individuals and organisations are bound by the Human Rights Act 1988. 

 
As a signatory of the ECHR this 
country has a duty to oppose torture 
and inhuman treatment under article 
3 and also unwarranted deprivation 
of liberty under article 5.  
 
Both of these convention articles 
were ignored at Guantanamo and 
the claim that UK officials knew 
nothing of this seems laughable. 
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Of course this all seems fairly straightforward until we consider that torture and 

inhuman or degrading treatment means much more than political intrigue and 

over-zealous anti-terrorism practices. A range of abusive uses of authority or 

position might meet the definition. For example the appalling ‘care’ at 

Winterbourne View, a home near Bristol is very likely to be classed as torture.  

http://youtu.be/8yuPvUHsx1Y 

That’s why so many of the home’s employees have been arrested. The UK is 

responsible for making such abuses illegal (hence the Human Rights Act 1998) 

and for prosecuting abusers accordingly. 

So far so good – the ECHR prevents European states from killing and torturing its 

citizens. In the next part of the series we’ll consider article 4 – the prohibition 

against slavery and servitude. 

 

The Convention 6: Freedom from servitude 

One of the Axis powers’ most memorable practices during WW2 was the use of 

slave labour. From the Nazi labour camps to the forced labour of Japanese POWs 

slavery was rife. Many were simply worked to death. This is the background to 

article 4, the freedom from slavery and servitude. 

That doesn’t necessarily mean that slavery has been eradicated in Europe or 

even here in the UK. What it does mean is that slavery is unlawful and that 

forcing another person into slavery is a serious criminal offence.  

It is disturbing though to consider the amount of human trafficking and 

subsequent sexual slavery that comes to light in and between European states. 

Stories of ‘baby farms’ where kidnapped girls are impregnated and then robbed 

of their offspring for sale to childless couples ‘no questions asked’ are chilling and 

yet common enough that they cannot be ignored. Trafficked women in brothels 

that seem more like prisons seem to have very limited choices and in many 

cases can only really be described as sex slaves.  

 

Then we see other, less dramatic but no less serious forms of slavery from 

migrant workers whose passports are removed to illegal immigrants forced to 

work long hours for little or no wages and kept in secret, overcrowded 

Equally disturbing are the occasional examples 
of kidnapped women spending years or even 
decades as the unwilling playthings of their 
captors.  
 
Cases such as that of Josef Fritzl (left) who 
imprisoned and enslaved his daughter, 
Elisabeth in a cellar for 24 years. 



Stuart Sorensen Training & Consultancy      � 07872 102626 

© Stuart Sorensen 2011               www.thecareguy.com       Ref: The Convention 

    
 

accommodation with no real means of escape. Piece workers who receive their 

meagre wages in cash without the protection of ‘above board’ employment and 

the benefit of a proper contract in a regulated workplace. These are all forms of 

slavery and servitude and they are all outlawed by the ECHR. 

The European Court of Human Rights (ECtHR) decided in the case of Siliadin vs 

France that France (and all other European countries) had an obligation to pass 

laws making it illegal to keep another person as a slave. As a result several 

European countries enacted such a law. This, along with other offences such as 

false imprisonment and manslaughter is why Joseph Fritzl, mentioned above, will 

spend the rest of his life in prison. Imprisoning, enslaving and raping his 

daughter was and still is a criminal offence in Austria. 

In the United Kingdom subjecting another person or persons to slavery was 

made a criminal offence in section 71 of the Coroners and Justice Act (2009). 

Better late than never! The offence of holding another person in ‘slavery, 

servitude or forced, compulsory labour’ is punishable by up to 14 years in prison. 

Article 4 may have started because of the labour camps and ghettos of the 

second world war but it helps a lot more people in a lot more situations than 

that. 

 

The Convention 7: The right to liberty 

Sometimes a coincidence is just too good to ignore. When I started this series I 

had no idea that on the day that I came to write about article 5, the right to 

liberty, the High Court would rule in just such a case here in UK. And it’s not 

some obscure little dispute that has been at issue – it involves a large Local 

Authority, in a case that goes to the heart of one of UK’s most important 

protections, the Deprivation of Liberty Safeguards. 

But before we get to that particular case let’s get some background. 

Throughout Europe people have the right to liberty – a convention right that is 

enshrined in law. But it’s not an absolute right – it’s a limited right. That means 

that there are limits to our liberty and that in certain circumstances we can be 

deprived of it. Those circumstances are also enshrined in law. When delivering 

training to care workers I often put it another way… 

The law giveth – the law taketh away 

Article 5 limitations allow the state (in this case the UK) to deprive convicted 

criminals of their liberty by imprisoning them. It also allows for states to arrest 

people and detain them either during investigation, for police interview or in 

certain circumstances whilst ‘on remand’. However it does not allow for indefinite 

detention without charge and there are some very important safeguards around 
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how long an individual can be held before formal charges are brought and indeed 

under what circumstances they can be held at all. Not every offence is 

‘arrestable’ in the first place. 

 

Then there are people who are detained because of what is known in European 

law as an impairment of mind. In these cases people who, because of mental 

disorder or impairment, present a risk to themselves, a risk to others or are at 

risk because of self neglect. These people can be detained under the Mental 

Health Act 1983/2007. However their detention must also comply with certain 

conditions known as the Winterwerp criteria. They come from a case in the 

European Court of Human Rights (ECtHR) known as ‘Winterwerp vs The 

Netherlands’.  

The Winterwerp criteria are: 

• Mental impairment must be assessed by a competent professional; 

• There must be an impairment of mind; 

• The impairment must be severe enough to warrant detention; 

• The impairment must be causing problems at the time. 

Mental Health Act (MHA) detentions can be as much about protecting the public 

as about protecting the individual themselves. There are other conditions to long 

term detention under the Mental Health Act including availability of effective 

treatment and access to an effective appeals process. This means that not 

everyone who needs to be detained in their own best interests can be detained 

under the MHA. 

A very famous UK case (HL vs UK) dealt with the problems of detaining people 

who are not necessarily eligible for MHA detention but who may (or may not) 

need to be detained in their own best interests. This is known as the Bournewood 

case and involved the ‘unofficial’ or ‘De facto’ detention of an autistic man in a 

hospital in Surrey in 1997. HL had no access to an appeals process because he 

was not formally detained and in fact his only recourse was through the court 

system. The case eventually went to the ECtHR in Strasbourg in 2004. HL’s 

detention was unlawful because it was not covered by any legal safeguards. 

Essentially it was ‘false imprisonment’ which breaches article 5 of the ECHR. 

As a result the UK passed a new law, The Mental Capacity Act 2005 (MCA) and 

then amended it with the Deprivation of Liberty Safeguards 2007 (DoLS). 

 
This is why the UK government had so many problems 
with the extended detention aspect of recent anti-
terrorism laws. It’s just not acceptable to detain people 
indefinitely because of something they might do. 
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Together these two legal frameworks spell out the conditions in which a person 

may have their liberty restricted (MCA) or more seriously be deprived of it in 

their own best interests (DoLS). 

                                         

So now we come to today’s ruling in the High Court: 

http://t.co/naNqBxS 

It’s ironic that this case so closely mirrors that of HL vs UK which brought about 

the DoLS processes in the first place. Hillingdon council have apologised but 

there’s a very significant flaw in their statement: 

"Cases such as Steven's are hugely complex and we always have to 

carefully balance what we think is right for an individual with the wider 

issues such as the safety of the public.” 

You can read the full statement from Hillingdon Council here: 

http://www.hillingdon.gov.uk/index.jsp?articleid=23254 

Under UK and European law the Deprivation of Liberty Safeguards cannot be 

used to detain a person in the best interests of other people – only in that 

person’s best interests. If Steven Neary was truly a danger to society then there 

is other legislation to cover that. If he is not a danger to the public then he 

should retain his liberty. This is, in effect, a major misuse of a legal framework 

designed to protect people from inappropriate detention – not to be used as an 

excuse to deprive them of their liberty when they don’t warrant it. 

You can learn more about the MCA and DoLS by downloading my free Ebook 

here: http://stuartsorensen.files.wordpress.com/2011/01/sps-decisions.pdf 

 

The Convention 8: The right to a fair hearing 

Years ago a national newspaper ran a TV advertisement with the slogan… 

“Ever wished you were better informed?” 

One that sticks in my mind involved the image of a scary looking skinhead 

running down a busy street, his face set in grim determination and jumping on 

an innocent looking man in a pin striped suit. The force of the ‘assault’ sent both 

men hurtling to the ground in what looked ‘at first sight’ like a thuggish attack on 

a defenceless victim. 
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Then the camera angle widens and it becomes clear that far from assaulting a 

passer by the skinhead had just saved his life. Risking his own safety he had 

prevented the ‘victim’ from being crushed by falling bricks from a scaffold above 

his head. 

The term ‘at first sight’ is also used in law. It’s 

not the end of the story though – it’s the 

beginning. Just because a person looks guilty 

doesn’t mean that they are as the 

advertisement described above showed so 

well. Most people have found themselves in 

situations where they have done nothing wrong 

but where ‘at first sight’ evidence makes it look 

as though they have. That’s what article 6 is all 

about – the right to a fair hearing. 

“1. In the determination of his civil rights and obligations or of any criminal charge 
against him, everyone is entitled to a fair and public hearing within a reasonable time 
by an independent and impartial tribunal established by law��..  
 
2. Everyone charged with a criminal offence shall be presumed innocent until proved 
guilty according to law.  
 
3. Everyone charged with a criminal offence has the following minimum rights -  
(a) to be informed promptly, in a language which he or she understands and in detail, 
of the nature and cause of the accusation against him;  
 
(b) to have adequate time and facilities for the preparation of his defence;  
 
(c) to defend himself in person or through legal assistance of his own choosing or, if 
he has not sufficient means to pay for legal assistance, to be given it free when the 
interests of justice so require;  
 
(d) to examine or have examined witnesses against him and to obtain the attendance 
and examination of witnesses on his behalf under the same conditions as witnesses 
against him;  
 
(e) to have the free assistance of an interpreter if he cannot understand or speak the 
language used in court.” 

ECHR – Article 6 
     

 
Article 6 is the friend of the accused, not because it protects guilty people from 
punishment but because it protects the innocent from unsafe and ill-considered 
conviction. 
 
But article 6 applies to more than just criminal proceedings. It also covers civil 
proceedings such as claims for damages or tribunal hearings. The interface 
between civil proceedings and the ECHR can be complex and I don’t pretend to 
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be qualified to explain it here but if you think you have not been heard fairly this 
may be an avenue to explore with your solicitor. 
 
Article 6 also covers mental health and mental capacity legislation and their 
associated tribunals which is why both the Mental Health Act 83/07 and the 
Mental Capacity Act 2005 (including the 2007 ‘DoLS’ amendments) include 
provision for advocacy and review/appeals processes. 
 
In short, like all the articles of ‘The convention’ article 6 ensures fairness and 
equitable treatment. Everyone has the right to have their case heard and to be 
treated fairly under the law. It also makes provision for legal aid, for advocacy 
and fair access to information (with an interpreter if necessary) and for 
reasonable consideration in all court proceedings. 
 
So far then we have seen that the ECHR ensures: 
 
Right to life; 
Freedom from torture; 
Freedom from Slavery; 
Right to liberty; 
Right to a fair trial. 
 
What’s so bad about that? 
 
In the next post we’ll consider article 7 – No punishment without law. 
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The convention 9: No punishment without law 

In an earlier post I mentioned the appalling events that took place at 

Winterbourne View Hospital, a private establishment owned by Castlebeck.   

http://www.youtube.com/watch?v=8yuPvUHsx1Y&feature=youtu.be 

There have been some excellent blogs written about the scandal since it broke on 

a Panorama programme last week. These have mainly been from the perspective 

of liberty. For example: 

http://fightingmonsters.wordpress.com/2011/06/06/winterbourne-view-where-

were-the-deprivation-of-liberty-safeguards/ 

http://thesmallplaces.blogspot.com/2011/06/last-nights-panorama-anatomy-of-

scandal.html 

Of course this is important. In fact it’s vital that those of us who work in health 

and social care understand and respect the right to liberty. However there’s 

another, equally important principle to consider here. The idea that there can be 

no punishment without law. Welcome to Article 7 of the European Convention on 

Human Rights. 

According to Article 7 people have the right not to be convicted of a crime that 

was not an offence at the time they committed it. They also have the right not to 

be given a harsher sentence than the maximum allowed at the time of the 

offence. This seems eminently fair and reasonable and few people object to it – 

at least in theory. It’s when we start to look at the wider implications that things 

become interesting – especially in health and social care. 

The Panorama footage from Winterbourne View leaves no room for doubt that 

staff were taking it upon themselves to ‘teach residents a lesson’ whenever their 

behaviour didn’t meet expectations. At least it leaves no doubt in my mind but of 

course, I’m not the court. This apparent abuse is all the more poignant when we 

learn that the expected behaviours involved passive acceptance of mistreatment 

and that the punishments meted out to them were torture by any definition.  

But torture is not the focus of today’s blog. Instead I want to concentrate upon 

the widespread practice of people taking the law into their own hands. That’s 

what the staff at Winterbourne view did (allegedly) when they decided who to 

punish and who to let be. They were setting themselves up as judge and jury. 

But they were not judges or jurors and they most certainly were not entitled to 

act as executioners. Remember the maxim: 

No punishment without law. 

There is no law that allows care workers to punish anyone. That’s not what our 

work is about. If a criminal offence has been committed then we have a legal 

system designed to deal with it. A legal system that abides by the laws of the 
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land and that understands proportionate punishment – not using a hammer to 

crack a nut. 

Winterbourne View staff wrestling someone to the ground because they ‘looked 

at them’ is neither lawful nor proportionate. It’s a punishment meted out by 

someone with no right to decide upon guilt and penalty in the first place. That 

really is punishment without law. Throwing cold water over residents, pinning 

them to the floor with chairs or standing on their hands is equally indefensible. 

The simple truth is that only the courts can condemn and only the courts can 

punish. Private citizens are not authorised to take the law into their own hands, 

especially if they are in charge of vulnerable people. 

But this principle goes much further than Winterbourne View. One of the most 

common misunderstandings I come across when delivering training on 

challenging behaviour work is the belief that behavioural regimes involve 

punishment. They do not. Punishment is both illegal and unethical. It’s abuse. I 

don’t intend to spend a lot of time explaining that here but readers interested in 

knowing more are welcome to download my free Ebook on Challenging 

Behaviour, ‘The Challenge’ here: 

http://caretraining.wordpress.com/freebies-and-downloads/ 

A more obvious example of Article 7 at work is in the field of ‘hate politics’. From 

animal rights campaigners to religious fundamentalists there are always 

individuals ready to hurt those with whom they disagree. They see a difference of 

opinion, of race or of religion as an offence worthy of punishment and sometimes 

they take the law into their own hands. 

Currently the UK group most often prosecuted for condemning and punishing 

others is the English Defence League whose members, ironically enough, 

regularly ‘defend’ England by attacking and harassing English citizens. 

It is ironic that the ECHR not only prevents groups like the EDL from getting their 

way but also ensures that the Islamic ‘Sharia’ Law they fear so much could never 

hold sway in Europe. If EDL members would only stop and think for a moment 

they’d see that the very convention they oppose so vehemently protects them 

from the thing they fear the most. 

It really is true that the more people know about the ECHR the more they 

appreciate it and the positive impact it has for us all. 
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The Convention 10: The right to privacy 

Almost every day the British press runs a story decrying the European 

Convention on Human rights and article 8, the right to private and family life, is a 

favourite target. Here’s a classic example from The Mail online:  

http://www.dailymail.co.uk/news/article-2002675/Right-family-life-helped-100-

foreign-criminals-illegal-immigrants-avoid-deportation.html?ITO=1490 

The main focus of this article is crime and deportation, a small part of article 8’s 

emphasis. There are many more aspects of the ECHR that the tabloid press could 

comment on but, not surprisingly article 8 is the one that is attacked most often 

– at least so far as I can tell. That’s hardly surprising. After all article 8, the right 

to privacy, is the biggest thorn in their sides. Let’s look at an example or two…         

In 2008 Max Mosley, president of the ‘Fédération Internationale de l'Automobile’, 

challenged the News of The World in the High Court after they published private 

videos of his involvement in sexual acts. The case which was based upon 

Mosley’s article 8 rights cost the newspaper £60,000 in damages. 

The News of the World has been involved in a series of court cases, 

investigations and pay-offs since 2006 when the now infamous telephone tapping 

scandal first broke. Even now, five years later the case still hasn’t gone away and 

Scotland Yard launched ‘Operation Weeting’ last January to further investigate 

the phone tapping allegations. 

But it’s not only newspapers that 

fall foul of article 8. In 1978/9 The 

Metropolitain Police tapped Mr. 

James Malone’s telephone. He 

was unaware of this and also the 

‘metering’ of his phone which 

meant a record was kept of every 

other telephone number he 

connected to. When this became 

clear Mr. Malone took his case 

through the UK courts but the 

dispute was not resolved and so it 

was referred to the European 

Court of Human Rights. The 

judgement recorded in 1984 went 

against the police and against UK 

– not because Mr. Malone should 

not have been investigated but because there were no adequate safeguards in 

place to ensure the monitoring was reasonable, proportionate and legal. The 

result was the Interception of Communications Act 1985. 
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It is still possible and legal to monitor a person’s communications but since 1985 

UK law has demanded that it is only done in keeping with article 8 conditions. To 

put it another way interference with privacy and family life must be necessary 

and proportionate (not using a hammer to crack a nut) and intended to: 

• protect national security 

• protect public safety 

• protect the economy 

• protect health or morals 

• prevent disorder or crime 

• protect the rights and freedoms of other people. 

 

A more recent case involving privacy within family life was that of Smith & Grady 

v UK (1999). These two women were discharged from the British armed forces 

because of their homosexuality. The European Court did not agree that their 

private sexuality had anything to do with national security, public safety, the 

economy, public morals, crime and disorder or the freedoms of others. The court 

further ruled that any fears and prejudices based upon their presence in the 

military were both unreasonable and unwarranted. The following years the UK 

Armed Forces Code of Social conduct was revised to remove such unwarranted 

prejudice against homosexuality. 

Article 8 is a bit bigger than tabloid articles about deportation suggest, isn’t it? 

In health and social care article 8 was significant in the Bournewood case (HL vs 

UK) which led to the Mental Capacity Act 2005 and the Neary case in which the 

High Court ruled only a few days ago against Hillingdon Council. Family life can 

include contact with significant others, the right to refuse entry into property, 

and the right for your confidential communications to stay that way. These rights 

are serious and cannot be interfered with by anyone without good reason. 

Funnily enough the European court is unlikely to consider headline gossip about 

someone’s sex life to be a proportionate way to protect public safety or health, 

national security, the economy or anything else.  

Perhaps that’s why they focus upon immigration so much – it’s less obvious than 

attacking the right to privacy directly. 
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The Convention 11: Just a quote 
 

I came across this quote today & thought it would be an excellent prelude to the 
forthcoming post on religious freedom and freedom of conscience. That post will 
follow soon but until then …. 

“If you are neutral in situations of injustice, you have chosen the side of 
the oppressor. If an elephant has its foot on the tail of a mouse and you 

say that you are neutral, the mouse will not appreciate your neutrality”  

(Archbishop Desmond Tutu, Nobel peace prize holder). 

Wise words whether you agree with his larger vocation or not. 

 

The Convention 12: The right to freedom of conscience 

and religious expression 

My first thought on planning this blog post was to focus upon the abuses of the 

English Defence League (EDL) and the way that its members and affiliates 

persecute Muslims in modern UK. However to focus only upon this particular 

form of bigotry would be to miss the much wider point of article 9. So instead I’m 

going to explore ‘freedom’ of conscience and religious belief from a larger 

perspective. 

According to article 9 of the ECHR: 

1. Everyone has the right to freedom of thought, conscience and religion; this 
right includes freedom to change his religion or belief, and freedom, either 
alone or in community with others and in public or private, to manifest his 
religion or belief, in worship, teaching, practice and observance.  

2. Freedom to manifest one's religion or beliefs shall be subject only to such 
limitations as are prescribed by law and are necessary in a democratic 
society in the interests of public safety, for the protection of public order, 
health or morals, or the protection of the rights and freedoms of others.  

http://www.hri.org/docs/ECHR50.html#C.Art9 

This means that it’s OK for people to follow their own conscience or religion so 
long as that does not prevent others from exercising their rights. In other words 
religion is OK so long as it doesn’t abuse other people. Here’s an example: 

 
On October 25th 2007, 22 year old EG gave birth to twins at the Royal 
Shrewsbury Hospital. A few hours later she was dead because she refused to 
accept a blood transfusion. EG was a devout Jehovah’s Witness. She suffered a 
sudden haemorrhage and bled to death following a natural delivery. EG had 
already signed a form before the birth refusing blood in such an event. 
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This is an interesting case and (since it’s already in the public domain) one I 
often use in training around rights and mental capacity. Participants are asked to 
consider a number of principles relating to EG’s capacity to decide, the rights of 
others to overrule her decision and the limits of an individual’s right to follow 
their religious beliefs in the face of life threatening injury or illness. It always 
makes for an interesting discussion. 

 
Most people begin by arguing that EG’s husband could and should have 
consented to treatment (blood transfusion) on his wife’s behalf. Others argue 
that the medical team should have made the decision to treat her whatever her 
husband said.  
 
However the fact is that EG was a consenting adult who had made her wish to 
refuse treatment abundantly clear. She understood the consequences (Jehovah’s 
witnesses do tend to understand the implications of refusing blood). She had 
made her decision. 
 
To put it another way, EG had decided that the chance of eternity with her God 
was better than another few decades here on earth followed by the intolerably 
cruel torture of eternal isolation from that God. Given that those were her beliefs 
it’s difficult to say that another few decades in this life would be worth the cost in 
the next. 
 
So we see then that people have a perfect right to follow their religious beliefs 
wherever they will take them – even to their death if that is what their faith 
demands. However they do not have the right to inflict those beliefs upon others. 
 
One excellent example of this involves the way that the law treats Jehovah’s 
Witness children (or more accurately the children of Jehovah’s Witness parents) 
when they turn up in hospital. Whilst an adult can refuse ‘life sustaining 
treatment’ for themselves on purely religious grounds they cannot do so for a 
minor. The law assumes that young children are too young to have chosen to 
follow a religion because they are unable to understand it in any meaningful way. 
So they are not bound by it. There are other considerations around consent and 
‘Gillick’ or ‘Frasier’ competence as children grow older but the issue is always 
around the child’s own ability to decide – not the religion of other people, even 
their parents. 
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Typically in cases where the parent refuses consent on religious grounds the child 
is made a ward of court and treated in their best interests, regardless of the 
beliefs of their biological parents. This gives us a dramatic illustration of the basic 
principle that a consenting adult can follow their religion even to their death if 
they choose but they cannot inflict their views upon others. 
 
As an aside, although I do not intend to focus very much upon the anti-Islamic 
‘English Defence League’ (EDL) during this series, it is this article that will 
prevent the Sharia law that they fear so much from ever becoming law in 
Europe. It is a religious system and cannot be imposed upon anyone who does 
not agree to be bound by it. Such is the beauty of the European Convention’s 
article 9. 
 
There are a number of Sharia ‘courts’ in UK but they do not have legal authority 
in the same way that other courts do. Instead they are centres of arbitration and 
rely upon all parties agreeing to their ‘judgements’. This is a far cry from the 
imposition of Islamic law across the board that some people pretend. There are 
some concerns that Shariah ‘law’ discriminates against women and that Shariah 
based arbitration may well lead to unfair decisions. However that is no different 
from the way that many Christian churches operate in UK. 
 
I remember many years ago when I was a fundamentalist Christian myself being 
encouraged to follow the church’s own arbitration system as laid down by the 
Apostle Paul (Corinthians Chapter 6). But I also know that when it became clear 
how flawed that system of arbitration was there was nothing to prevent me from 
contacting a solicitor and solving my problem that way. In fact that is precisely 
what I did back in 1993. 
 

 
 
The same rules apply to matters of conscience. Morality is not always based upon 
religion and so article 9 protects people who have firmly held beliefs wherever 
they come from. But again the same rules apply – only in so far as those beliefs 
don’t interfere with the rights of others.  
 
It’s OK for Nick Griffin and others to believe in some mythical Arian ideal but it’s 
not OK for them to remove the right of others to join any political party they 
choose to because of it. 
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The British National Party (BNP) led by Nick Griffin was 
forced to change its policy in October 2009. The court 
ruled that the BNP policy that only white people could 
join this political party was judged to be discrimination. 

We can see then that whatever we believe article 9 both 
protects our right to act according to our consciences but 
also protects us from the interference of others who 
want to impose their beliefs upon us. This is why, for 
example, Christian B&B owners are not able to 
discriminate against people using their services – it 
breaches the potential guests’ equality rights under 
article 14.  

This is why the nursing professional governing body, the 
Nursing & Midwifery Council forbids nurses from inflicting their own religious 
opinions upon vulnerable patients. It’s why Gary MacFarlane was sacked by 
Relate and why the courts did not uphold his ‘right’ to discriminate against gay 
people.  

http://www.guardian.co.uk/uk/2010/apr/29/court-dismisses-christian-
employment-appeal 

There is no right to discriminate against others because of your own religious 
belief. You have the freedom to follow your conscience but so have others.  

 

The Convention 13: When Islamophobia goes unchallenged 

I purposely avoided focussing upon the English Defence League’s antics in the 

last entry on article 9. That was because ‘The Convention’ series aims to remain 

relevant for longer than the EDL’s limited lifespan. Let’s face it, like all such 

paranoid groups they will break up as infighting and internal mistrust takes over. 

This is already happening and the group probably won’t last for too much longer. 

But then I came across this report on today’s EDL rally in Dagenham: 

http://www.hopenothate.org.uk/blog/article/1281/breaking-news-edl-thugs-

attack-asian-youths-a 

It seems that a limited police presence has given these anti Muslim 

‘demonstrators’ a chance, once again to show their true nature. So far 3 Asian 

youths have been hospitalised and ‘HopeNotHate’ photographers have also been 

assaulted. This event is continuing as I type. Who knows what the final toll of 

violence will be by the end of the day. 

It may be that the lack of police presence is due to the Islamophobic EDL’s 

recent decision to exclude police from the planning stage of their demonstrations. 

This is unlawful in itself and based upon today’s events it’s easy to see why. 
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Peaceful demonstration is one thing. Violent discrimination is quite another! 

Update from HopeNotHate blog: 

“I’ve just spoken to one of our people on the ground. He confirms that three 

Asian teenagers were attacked, one seriously enough to require urgent hospital 

treatment. We do not know how badly this lad was attacked but there was a lot 

of blood.” 

Here’s a photo of the assault itself. 

Members of the EDL, of course, deny that 

any violence occurred at their ‘peaceful 

demonstration’. 

And here’s an interview given by one of 

these young Muslim men (from his local 

hospital’s A&E department) following the 

EDL mob’s attack: http://bit.ly/mvLlMQ 

HopeNotHate blog continues…. 

“We’ve also received more information about the police operation. It seems that 

Dagenham police were prepared and had 12 vans waiting for the EDL march as it 

was to enter their borough. The problem, it seems, was in Redbridge, where the 

march began. The only police presence was a community support officer on a 

bicycle and he did not intervene when the three lads were attacked. Apparently 

the police in Redbridge had no intention of diverting any resources to the EDL 

demonstration.” 
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The Convention 14: The right to freedom of expression 

According to the European Convention on Human Rights….. 

1. “Everyone has the right to freedom of expression. this right shall include 
freedom to hold opinions and to receive and impart information and ideas 
without interference by public authority and regardless of frontiers. This 
article shall not prevent States from requiring the licensing of 
broadcasting, television or cinema enterprises.  

2. The exercise of these freedoms, since it carries with it duties and 
responsibilities, may be subject to such formalities, conditions, restrictions 
or penalties as are prescribed by law and are necessary in a democratic 
society, in the interests of national security, territorial integrity or public 
safety, for the prevention of disorder or crime, for the protection of health 
or morals, for the protection of the reputation or the rights of others, for 
preventing the disclosure of information received in confidence, or for 
maintaining the authority and impartiality of the judiciary.”  

http://www.hri.org/docs/ECHR50.html#C.Art10 

This has been the source of much misunderstanding,  confusion and offence over 

the years – never more so than today in the United Kingdom of 2011. Fuelled by 

sensationalist media hype and hatemongering racists playing the ‘freedom of 

speech’ card many people are far from clear about what article 10 really does 

and does not say. 

One thing that really ought to be made clear from the outset is this: 

There is no law that protects people from being offended 

In fact the right to express oneself, however offensive others may find your 

statements is a basic and fundamental right of a democratic state. Such was the 

decision of the European court in Strasbourg in the case of Handyside v UK 

(1976). It is clear in law that the right to express oneself is the ‘default’ and that 

this right can only be curtailed if the law expressly makes it so. To put that 

another way… 

European citizens can say anything they like 

unless there’s a specific law against it. 

To illustrate, it’s OK to criticize the Bible, however many Christians might be 

offended by your words. It’s even OK to criticize Christians themselves for 

advocating  such a primitive, discriminatory and barbaric set of rules if that’s 

what you want to do but it’s not OK to advocate hurting Christians or burning 

their churches. That’s because advocating harm breaches ‘incitement’ and ‘public 

order’ laws and also article 9 of the ECHR as previously discussed. 

Say what you like – that’s expressing an opinion but don’t imagine that it’s OK to 

go further and interfere with the rights of other people to live as they choose to. 
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The reverse of this is that the Christian churchgoers who are protected by Article 

10 are also bound by it. That’s why, for example, they find themselves in court 

for discrimination when they treat gay and lesbian hotel guests differently or 

attempt to ban women from holding positions of authority among their ranks. 

The law may not agree with the tenets of Christianity (try owning slaves on 

religious grounds or stoning children for playing on a Sunday for example and 

see what happens) but that doesn’t mean that it will allow anyone to be abused 

for their belief. Their actions are another thing altogether too. 

I’ve intentionally focused upon Christians here to make a point by the way. So 

far as I know not a single one of my Christian friends would advocate keeping 

slaves or stoning children. Nor would they advocate eternal damnation for 

drinking both beer and wine at the same setting and most of them don’t 

particularly care about other people’s sexuality. But their holy book (the bible) is 

very clear on these issues and not really very nice about them. 

The fact is that it would be ridiculous to condemn all Christians because of a few 

barely read passages in Leviticus or a throwaway line in one of St. Paul’s epistles. 

People are much more complicated than that – and on the whole much better. 

That’s why most Christians I know are genuinely nice people. Consequently it’s 

OK to criticize the idea of Christianity but not to discriminate against the 

individuals themselves. 

The same, incidentally is true for all religious beliefs. It’s fine to criticise religious 

ideas – I do it all the time. In fact I just did in the preceding few paragraphs.  

And guess what – no matter how many people might be offended by that 

paragraph I have a perfect right to say it. Without the legal right to express our 

different opinions and views society could never develop, diversity would become 

narrower and narrower and our nation would revert to the sort of enforced 

conformity of Puritanism or some fascistic police state. 

But we can’t go around stirring up trouble and we can’t be racist because there 

are specific laws preventing that sort of rabble rousing. Enter the English Defence 

League. 

As regular readers of my blog will know I am no fan of the EDL. On the contrary I 

consider them to represent the very worst of reactionary and ill-considered 

bigotry dressed up in a cloak of patriotism that has almost nothing to do with 

their real purpose. I say ‘almost’ nothing.. 

What they do demonstrate, at least sometimes, is a genuine concern over the 

welfare of citizens who may find themselves unfairly judged by religious courts. 

They’d be more credible if they also opposed Christian and Jewish religious courts 

instead of focussing purely upon Islam but that’s unlikely to happen. After all 

their beef isn’t really with Islam – it’s with people who aren’t white skinned. They 
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just use religious extremism as a convenient cover. But let’s apply article 10 to 

their behaviour and see what we come up with. 

Article 10 supports the right of the EDL to protest peacefully and to put their 

point across. 

Article 10 supports the EDL in criticising Islam as well as in debating the relative 

merits of Islam as opposed to other systems of morality. 

Article 10 does not support the EDL in attacking Muslims, in setting fire to 

Mosques or in inciting violence and civil unrest. That’s why so many EDL 

members have found themselves in court recently and why so many of them, 

including their leader, Stephen Yaxley Lennon, have been banned by the courts 

from attending EDL demonstrations. 

Freedom of expression is one thing - 

attacks against other citizens and  

blatant discrimination are quite another. 

“The right to freedom of expression in Article 10 is not an absolute right. It is a 
qualified right.  

“This means that formalities – including Contract Law as laid down by each 
member state, conditions, restrictions or penalties may be imposed on the 
exercise of this right if they are prescribed by law, pursue a legitimate aim and 
are necessary in a democratic society. This latter condition requires the means 
employed to be necessary and proportionate to the aim pursued. The legitimate 
purposes for which freedom of expression can be limited are set out in Article 
10(2)” 

http://www.gadllp.co.uk/blog/?tag=echr-article-10 

 

An interesting and recent ECtHR case involved a Turkish journalist who criticised 

Islam but who stopped short of attacking or inciting violence against Muslims 

themselves. I reproduce the summary (together with weblink) below. 

“2. Aydin Tatlav v. Turkey, 2 May 2006 (blasphemy, (not) an abusive 

attack on a religion or its symbols) 
 

In 1992 Erdoğan Aydin Tatlav, a journalist living in Istanbul, published a five 
volume book under the title Islamiyet Gerçeği (The Reality of Islam). In the first 
volume of the book he criticised Islam as a religion legitimising social injuries 
portraying them as “God’s will”. 
 
Following a complaint at the occasion of the fifth edition of the book in 1996, the 
journalist was prosecuted for publishing a work designed to defile one of the 
religions (art. 175 Crim. Code). He was sentenced to one year’s imprisonment, 
which was converted into a fine. 
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Before the ECtHR Tatlav complained that this conviction had been in breach of 
Article 10 of the Convention, referring to the right of freedom of expression 
“without interference by public authority”. Essentially, the Court evaluated 
whether the interference in the applicant’s right could be legitimised for the 
protection of the morals and the rights of others as “necessary in a democratic 
society”.  
 
The Court is of the opinion that certain passages of the book contained strong 
criticism of religion in a social-political context, but that these passages had no 
insulting tone and neither contained an abusive attack against Muslims or against 
sacred symbols of Muslim religion (See ECtHR I.A. v. Turkey, 13 September 
2005, Iris 2005/10, 3- 
 
4). The Court did not exclude that Muslims could nonetheless feel offended by 
the caustic commentary on their religion, but this was not considered a sufficient 
reason to legitimise the criminal conviction of the author of the book. The Court 
also took account of the fact that although the book had first been published in 
1992, no proceedings had been instituted until 1996, when the fifth edition was 
published. It was only following a complaint by an individual that proceedings 
had been instituted against the journalist.  
 
With regard the punishment imposed on Tatlav, the Court is of the opinion that a 
criminal conviction involving, moreover, the risk of a custodial sentence, could 
have the effect of discouraging authors and editors from publishing opinions 
about religion that were not conformist and could impede the protection of 
pluralism, which is indispensable for the healthy development of a democratic 
society. 
 
Taking into regard all these elements of the case, the Strasbourg Court considers 
the interference by the Turkish authorities disproportionate to the aims pursued. 
Consequently, the Court holds unanimously that there has been a violation of 
Article 10 of the Convention (see also ECtHR Giniewski v. France, 31 January 
2006, Iris 2006/4, 2-3) 
 

ECtHR (Second Section), Aydin Tatlav v. Turkey, Application no. 

50692/99 of 2 May 2006” 

http://tinyurl.com/6duennk  
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The Convention 15: The right to association 

We have already established that the 

European convention is a response to 

the Nazi regime of Adolf Hitler and the 

creation of the Third Reich. What isn’t 

quite so well known is the way that 

German ‘National Socialism’ 

attempted (and in large part 

succeeded) in preventing people from 

associating with each other. The idea 

was that if people couldn’t come 

together in large enough groups they wouldn’t be able to oppose the Nazi party’s 

dominance of the country.     

On the 27th February 1933 an arson attack on Berlin’s Reichstag (the German 

equivalent of the UK’s houses of Parliament) was blamed on German 

Communists. Most people believed at the time that the fire was actually set by 

the Nazis themselves as an excuse to demonise their most prominent political 

rivals. It certainly gave them an excuse to outlaw not only the communist party 

but also any other associations that might threaten their all encompassing 

control of German society. 

On February 28th, the very next day, Hitler passed the ‘Defensive Measures Act’. 

He told aides the: 

“The German people will have no sympathy with lenience. Every 

communist official will be shot where he is found. The communist 

deputies must be hanged this night. Everything connected with the 

communists is to be settled. No more indulgence will be afforded the 

social democrats or the Reichsbanner.” 

Adolf Hitler (February 1933) 

The Defensive Measures Act (1933) restricted: 

� Personal liberty; 

� Free expression of opinion; 

� Assembly and association; 

� Postal, telegraphic and telephonic communications; 

� Domestic privacy; 

� Property ownership 
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This opened the door for mass arrest and summary execution of political 

‘undesirables’ from communists to liberals, democrats and ‘middle of the road’ 

political activists of all persuasions.  

 

In direct response to this Article 11 concerns itself with freedom of association 
and ideology. In combination with other articles (predominantly articles 5, 8, 9 & 
10) it protects our right to form associations and to meet and discuss our ideas 
with others.  

ARTICLE 11 

1. Everyone has the right to freedom of peaceful assembly and to freedom of 
association with others, including the right to form and to join trade unions 
for the protection of his interests.  

2. No restrictions shall be placed on the exercise of these rights other than 
such as are prescribed by law and are necessary in a democratic society in 
the interests of national security or public safety, for the prevention of 
disorder or crime, for the protection of health or morals or for the 
protection of the rights and freedoms of others. this article shall not 
prevent the imposition of lawful restrictions on the exercise of these rights 
by members of the armed forces, of the police or of the administration of 
the State.  

http://www.hri.org/docs/ECHR50.html#C.Art10 

 

Since the early days of the Convention the 

courts have produced a stream of 

judgements providing guidance in balancing 

the right of free association with the need to 

protect society and the rights and freedoms 

of others. One definite principle is that mere 

difference of opinion is not likely to be 

sufficient grounds to prevent association. A 

recent case involved the Associated Society 

of Locomotive Engineers and Firemen 

(ASLEF). 

“My measures will not be crippled 
by any judicial thinking. I don’t 
have to worry about justice! My 

mission is to destroy and 
exterminate, nothing more!” 

 
Herman Goering (March 1933) 

 
http://www.conservapedia.com/Third_Reich 
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ASLEF vs UK clarified that a union cannot expel a 

member simply for belonging to a political 

organisation unless other problems also apply. The 

case concerned a far right BNP activist belonging to 

the traditionally left wing ASLEF union. That is 

because association is not usually anything more 

than a private affair. It is possible for the law to 

intervene in associations where there are reasonable 

grounds to do so based upon past or likely 

behaviour. It is also possible in the right 

circumstances for particular groups or associations to be declared illegal per se 

but again there needs to be good reason. It ought to be more than merely a 

difference of opinion. 

So thanks to the European convention on Human rights you and I have the right 

to meet and discuss our grievances against the prevailing government. We can 

form pressure groups or political parties and we can even take our grievances 

out onto the streets so long as we respect the lawful rights of others to go about 

their business. 

Ironically the extreme far right groups most opposed to the convention are the 

ones benefitting most from it (and the ones most likely to remove it if ever they 

achieved power themselves). But that’s not such a problem. The Convention 

affords these groups the right to meet and to demonstrate but it also prevents 

them from removing that liberty from others. That’s the price we pay for liberty – 

we have to accept the right of others to oppose (for others) the very liberty they 

enjoy themselves. As Voltaire put it: 

“I disagree with what you have to say, but I will 

fight to the death to defend your right to say it.” 
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The Convention 16: The right to marriage 

Are you married? If not, do you plan to marry one day? If so would you like to be 
free to marry the person of your choice? What if you fell foul of the UK’s racial 
purity laws? What if you fell in love with someone from a different ethnic group?  
How does the prospect of imprisonment ‘grab you’? 

Of course there are no ‘racial purity’ laws in UK. You are free to marry whomever 
you wish, regardless of their race, creed or colour. That’s good isn’t it? 

Of course things weren’t always this way in Europe. During the Nazi occupation 
marriage was strictly managed according to racial values and characteristics. The 
German state took it upon itself to interfere in the reproductive rights of citizens 
in a number of ways based upon the prejudices of Nazism and the myth of Aryan 
superiority. That’s why article 12, ‘the right to marry’ (along with article 14 
‘freedom from discrimination’) are so important. 

ARTICLE 12 

Men and women of marriageable age have the right to marry and to found a 
family, according to the national laws governing the exercise of this right. 

Nobody can interfere with this right, especially if their objection is based upon 
arbitrary or prejudicial grounds. 

Consider the case of Ms Ladell, the Christian registrar who refused to officiate in 
a civil partnership between two gay men: 

http://www.shoosmiths.co.uk/news/2761.asp 

In essence Ms Ladell was denying the men 
their legal right to engage in a civil 
partnership because her religion (qualified 
right) told her that homosexuality is ‘an 
abomination’. Therefore marriage before God 
is neither consistent with Christianity nor 
indeed possible within the Christian sense of 
the word. However this was not a marriage 
‘before God’. It was a civil partnership before 
the state – a very different proposition. 

In fact the term ‘civil partnership’ itself only came about so that a distinction 
could be made between religious marriage and state institution. The newspapers 
may talk about ‘gay marriage’ but the law does not. 

Remember what we said about religious freedom – it’s a right so long as its 
expression does not interfere with the lawful rights of others. In this case Ms 
Ladell’s actions very definitely impeded the rights of others and also constituted 
discrimination on grounds of sexuality.  

That’s why she was sacked and why she lost her appeal. This may seem harsh 
but to restrict gay relationships on religious grounds is no more reasonable than 
to restrict inter-racial marriage on ideological grounds.  
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Indeed some religions have done just that. The church of Jesus Christ and 
Latterday Saints (Mormons) prohibited marriage between lack and white citizens 
until the late 1970s. This may be religious doctrine but it does not have any basis 
in law. The right to religious expression does not equate to the right to discriminate against 
other people and their right to marry. 

 

 

 

The Convention 17: The right to effective remedy 

There is little that needs to be said about article 13. All it really means is that 
each country must enact laws to ensure that European Convention rights are 
upheld. If they are not then aggrieved citizens can take their country to the 
European Court of Human Rights to sit in judgement in their particular case. 

Appealing to Europe is expensive and time-consuming though and so most 
countries try to ensure that their own, domestic legislation reflects the ECHR. 
Here in UK that’s what the Human Rights Act 1998 is all about. It includes all the 
articles of the ECHR except for article 13. That’s because the government 
believes that article 13 is automatically upheld simply because the Human Rights 
Act 1998 exists. It provides effective remedy in itself and needs no further 
discussion. 

ARTICLE 13 says: 

“Everyone whose rights and freedoms as set forth in this Convention are 

violated shall have an effective remedy before a national authority 
notwithstanding that the violation has been committed by persons acting 
in an official capacity.” 

 

The Human Rights Act 1998 also re-emphasises the duty of all UK courts to 

interpret the law in a way that is consistent with the ECHR when reaching a 

judgement. There is a ‘side option’ known as a ‘statement of incompatibility’ 

which allows the court to say that existing UK law cannot be interpreted in 

keeping with the ECHR and so pass it back to Parliament to review but this is 

rarely needed. 
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The Convention 18: The right to freedom from discrimination 

ARTICLE 14 

The enjoyment of the rights and freedoms set forth in this Convention 
shall be secured without discrimination on any ground such as sex, race, 

colour, language, religion, political or other opinion, national or social 
origin, association with a national minority, property, birth or other 
status.  

As most people are aware many forms of discrimination are unlawful in British 
society as they are throughout much of the rest of the world. However the nature 
of discrimination (what it actually means) isn’t always so clearly understood. The 
confusion about what is and is not discrimination isn’t helped by the way that 
certain individuals or groups claim ‘discrimination’ when really they are simply 
failing to get their own way. 

A recent example of this involves Father Raniero Cantalamessa, Pope Benedict’s 
personal preacher who likened the current criticism of the Roman Catholic church 
to anti-semitism. 

 

What we see is arguably pro-Catholic discrimination in that the leaders of the 
church appear to be receiving preferential treatment. If the management of any 
other organisation had protected paedophiles from the law and knowingly 
continued to place them in positions of trust with vulnerable children they would 
be prosecuted. The ‘blind eye’ that the current Pope himself turned in the past 
would, according to UK law at least, result in prosecution and very probably a 
lengthy prison sentence. If there is any discrimination at all it is not anti-Catholic. 
It is pro Catholic. 

The desire to protect children from abuse is not discrimination and such claims 
are merely an attempt to distract attention from the real issue – the repeated 
abuse of children by paedophile priests in the full knowledge of a hierarchy that 
was more interested in secrecy than in upholding the law. This would be a 
problem in any organisation, not just a Catholic one. 

Criticising criminals for their abuse is fair comment. The reason for criticism of 
the church hierarchy is not their Catholicism, it is their criminal behaviour in 
shielding abusers from justice and continuing, consistently to place paedophiles 
in positions where they can repeat their abuses of vulnerable children. 

 

Cantalamessa claimed that the current 
outrage at the Catholic church’s failure 
to protect children from paedophile 
priests is anti-catholic discrimination.  
 
In fact nothing could be further from the 
truth. 
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We can see then that what does or does not constitute discrimination 
depends upon relevance. 

It would be discriminatory to treat all Catholics, or even all Catholic clergymen as 
though they were child abusers. This is because Catholicism is not relevant to 
paedophilia per se. Not all Catholics are paedophiles and not all paedophiles are 
Catholic. 

It is when we make unreasonable distinctions between people that we are guilty 
of discrimination. For example when we make assumptions about someone based 
upon characteristics that have nothing to do with the issue at hand. This sort of 
discrimination, based upon irrelevancies, is what happens when people make 
judgements based upon skin colour, religious affiliation, nationality, ethnicity, 
disability, profession or sexual preference.  

Skin colour for example has nothing to do with trustworthiness and disability 
does not invalidate a person’s right to be treated with respect. In both cases, 
colour and disability, the ‘condition’ is irrelevant to the point under consideration. 

However the fact that an individual belongs to a group that is regularly 
discriminated against does not mean that they can do no wrong. A gay man who 
assaults his neighbour in a dispute about a garden fence will still be prosecuted. 
But he will be prosecuted because of the assault. His sexuality is irrelevant. He 
may claim discrimination on the grounds of his sexuality but his claim will not be 
taken seriously by the courts because his sexuality is not relevant to the case at 
hand. 

On the other hand a gay couple refused accommodation in a hotel or guest house 
would be supported under anti-discrimination legislation for exactly the same 
reason. Their sexuality is not relevant to their right to use services. 

Similairly if I, when I was manager of a residential drug rehabilitation unit had to 
evicted an Asian man because of his use of illicit substances on the premises he 
could not then have claimed racial discrimination. Actually, anyone who knows 
me would understand how ludicrous such a claim against me would be but that’s 
not the point. The eviction would be because of the rules of the service which are 
applied equally to all service-users regardless of skin colour or racial type. Colour 
is simply irrelevant and therefore the decision to evict is not discriminatory – it is 
simply an appropriate response. 

The basic ‘rule of thumb’ then for front line workers is to ask if the alleged 
discrimination is relevant. Is your action the result of the individual’s need or 
behaviour or is it motivated by the fact that they belong to a particular group. 

If it’s because of individual circumstances and would be the same whatever 
subgroup the person belonged to then it’s probably not discrimination. I say 
probably not because there is the additional aspect of institutional discrimination 
that we will consider in a later post. If it’s because of the subgroup they belong 
to (eg Catholic, gay, disabled, Asian etc) then there’s a good chance you really 
are discriminating.  
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As ever ‘relevance’ is the key when deciding whether or not you’re being 
discriminatory. 

The Human Rights Council recently expressed grave concern at discrimination & 

violence based on sexual orientation http://bit.ly/iHEW5X 

Their concerns are mirrored by the Crown Prosecution Service here in UK who 

reported on prosecution rates for ‘hate crimes’ here. 

http://www.cps.gov.uk/publications/docs/CPS_hate_crime_report_2010.pdf 

 

The Convention 19: The future 

The European Convention on Human Rights is not, as we have seen, universally 

popular in Britain. Neither is the UK’s Human Rights Act (1998). Not everyone 

agrees that these rights should be in place for everyone. Some argue that it is 

foolish to give the same rights to foreigners or to criminals and many within the 

current coalition government (I write this in June 2011) are vehemently opposed 

to any European legislation affecting what goes on within these shores. 

From my perspective these arguments are all rooted in what is known as ‘special 

pleading’. The idea is that some people are somehow ‘special’ or more deserving 

of rights and consideration than others. As is probably clear by now I see things 

a little differently – and I hope that you will too. 

I believe that history (including some very recent history throughout Europe) has 

shown us that none of us are really safe from the abuses of those who would 

exploit or abuse us. The International Court has issued a warrant just this week 

for the arrest of the Libyan leader ‘Colonel Gadaffi’ on charges of war crimes. 

Libya, of course is not a European state but the former Yugoslavia was and it’s 

hard to forget the religiously motivated ethnic cleansing that happened there in 

recent years.  

Less extreme is the way that our current government portrays disabled people 

(especially those with mental disorders) as ‘benefit scroungers’. The 

discrimination that seems to be inherent both in the benefits system and the 

wider job market against people with mental ill health combines to prevent them 

from finding work and then to penalise and vilify them for their failure to do so. 

 Hate crime is on the increase in our country, presumably as a reaction to 

economic austerity (that seems to happen whenever people’s livelihoods are 

threatened) and intolerance of all kinds seems gradually to be becoming more 

widespread and socially acceptable. Perhaps now, more than ever before, we 

need the ECHR to keep the UK ‘on track’ as a civilised country. 

The assault on prisoners’ rights and their proposed disenfranchisement (as 

though losing their liberty wasn’t punishment enough) is worrying, but not so 
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worrying as the increasing calls for a return to capital punishment. There has 

even been some limited support in this country for an American organisation 

called ‘Project Prevention’. This ‘charity’ aims to sterilise substance users, as 

much on moral and economic grounds as upon any platform of compassion. 

It is interesting that Vince Cable MP, a current UK government minister 

threatened earlier this month that the law prohibiting strike action may be 

‘tightened’ to prevent aggrieved workers from taking action to protect their 

interests. However many argue that without the ability to withdraw their labour 

workers have no effective means of asserting their rights. It will be interesting to 

see if workers’ industrial safeguards are removed as Cable threatened and if so 

whether or not the new restrictions are challenged under article 4. 

However that turns out in the future it is already the case that a good deal of our 

UK employment law is based upon ensuring that working conditions are 

reasonable and do not become so exploitative that they fall foul of article 4. It is 

Europe that gave us limits to the amount of overtime we can be forced to work 

and the national minimum wage is based as much on article 4 principles as it is 

upon anything else. This article, along with article 14 which outlaws 

discrimination, has also done much to assist minority groups such as women or 

disabled people to achieve both employment and comparable pay and conditions.  

In my own field of health and social care it is amazing how many hard working 

people are barely able to make ends meet as they exist on minimum wage, 

regardless of how difficult, exhausting and sometimes dangerous their work may 

be. Without a strong legal framework to protect them how much more 

exploitative would their working conditions be? As I write this I’m aware that a 

private members bill aimed at removing the minimum wage itself has recently 

been tabled in parliament by a coalition MP. 

I don’t know what the future holds for UK but I do know this. Without the ECHR it 

would be far easier for exploitative and abusive people, especially those in 

positions of power and authority, to walk roughshod over the rights of citizens 

who already are struggling to survive in this tough economic climate. 

Whatever generalised, unrepresentative illustrations cynical politicians may make 

about illegal immigrants or ‘loony lefties’ please remember that for most of us – 

and that almost certainly includes you, the reader – life would be far less secure 

and a great deal more difficult without the ECHR. 

Thankyou for reading this. 

Stuart Sorensen (June 2011) 


